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Real estate owner's, investors, tenants and
lenda's have environmental liability on
numerousfronts that they mug be concerned
with and educated about Legd action may
come fromlocal, state, federal and private
interests. These actionsare notlimited to the
current propety owner at thetime of theaction,
butrather can indudeother propety ownesin
thechan of title, tenants and lending
ingitutions

|. FEDERAL ENVIRONMENTAL
LIABILITY

Federa environmenta liability regarding real
estate transactionsgenaally falls unde two
federal statutes. These statutes are the
Comprehengve Environmental Respong,
Compensation, and Liability Act (CERCLA aka
Supefund)of 198Q as amended by the
Supefund Amendments and Reauthorization
Act of 1986(SARA), the Asset Conervation,
Lende Liability, and Depost Insurance
Protection Act of 1996 andthe Small Busness
Liability Relief and Brownfields Revitalization
Act (Brownfields Act) of 1996;andthe
Resource Congervation and Recovery Act
(RCRA) of 1976,as amendal by Hazardousand
Solid Waste Amendments (HSWA) of 1984
CERCLA isthefedera environmental statute of
greatest conaern to real estate owners, investors,
tenants and lendes.

CERCLA

CERCLAG POTENTIALLY
RESPONSIBLE PARTIES (PRPs)

CERCLA edtablishes four categories of
potentially responsble paties (PRPs) for
federal environmental liability:

* Thecurrent owner(s) and opeaator(s) of
afacility where a hazardoussubgance
release has occurred or thethreat of one
exigs.

* Theowner(s) or opeaator(s) of afacility
when hazardoussubgances were
disposed of at thefacility.

* Personsor entities (generators) that
handled thetreatment and disposal of
hazardoussubdances at afacility.

* Personsor entities tha trangorted
hazardoussubdances to a selected
facility.

Personsfalling into any oneof these categories
could bedirected by the EPA to clean up
contaminaed sites or the EPA could perform
clean up and recover cods from the PRP.

CERCLA défines an wner or opaatorOas the
person owning or opeating afacility, orinthe
case of abandonnent, a per'sonwho owns
opeates or controls activities at afacility prior
to theabandonment. Lendingingitutions
become vulnerable when they foreclose on
contaminated propeaty. Lende@ must
undestand theintricacies of CERCLA to avoid
being defined as the owner or opeator of a
propaty when foreclosure occurs. Lende @
need to also be very cautiousaboutactions
taken to @ontrolOa debtors busness. These
actionscould be condrued as opaationd
activities and subject thelende to tha
definition. Experienced legd coung in this
area of law iscrudal to lendes.

DISCLOSURE OF KNOWN OR
THREATENED RELEASES

As previoudy discussed, CERCLA establishes
four categories of PRP@, but missing from that
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list is Onterim landownersO In SARAG
innoent landowner provision Section
10135)C) it states that Of the defendant
obtained actud knowledgeof therelease or
threatened release of a hazardoussubgance at
such facility when the defendant owned the real
property and then subsequently tranderred
ownership of the propaty to another person
withoutdisclosng such knowledgesuch
defendant shdl betreated as liable unde section
9607p)(1) of thistitleEQ.It isundear whether
thiswas intended to create afifth PRP (interim
landowner), butit may necessitate further
clarification from Congress or the courts.

Severa states have passed disclosure
requirements relative to propaty transactions

DEFENSESTO CERCLA LIABILITY

Innoent Landowner Defense- CERCLA
provides the buye or owner with an Qnnoent
Landowner DefenseQif certain conditionsare
met prior to the purchase of a propaty. SARA
required Gill appropriate inquiryOto be
performed on apropaty prior to purchase tha
indudes areview of previouspropaty
ownership and uses of the property. QAll
appropriate inquiryOwas further defined unde
theBrownfieldsAct. The EPA iscurrently
promulgaing standadstha define Gl
appropriate inquiryO The Brownfields act states
that such standadsmug indude

* theresultsof aninquiry by an
environmental professiond

* interviewswith past and present owners,
opeators and occupants of afacility

* review of historical doauments

» searches of recorded environmental
cleanupliens

* review of govenment records

* dtereconnassance

* gpecialized knowledgeonthepat of the
defendant

* thereationsip of the purchase price to
thevalueof the propaty if
unmntaminated

* common knowledgeor easily attainable
information aboutthe propaty

* theobviousess of the presence or likely
presence of contaminaion

Until theEPA promulgates standadsor
regulationsregarding Gill appropriate inquiryO
the ASTM Standad E-1527will conditute Gill
appropriate inquiryQ

ContiguousPropeties- The Brownfields Act
provides some protection for owners of propeaty
tha has been contaminaed by asourceona
contiguouspropaty. TheBrownfeildsAct states
tha a contiguouspropety owner will nat be
defined as owner or opeaator of afacility unde
CERCLA if thefollowing conditions are met:

Theowne or opeator mug nat have caused or
contributed to the hazardoussubgance release.
Theowne or opeator mug nat be affiliated
with anyonethat is patentialy liable for
response cods or bepotentialy liable
themselves.

Theowne or opeator mus have undetaken
action to stop or prevent releases.

Theowne or opeator mug coopeate with and
provide access to those personsperforming
response actions

Theowne or opeator must have paformed Gill
appropriate inquiryOprior to the propaty
purchase and not have knowedgetha the
property isor could be contaminaed by a
hazardoussubdance release.

An owner or opaator tha does not meet the
conditionsfor exemption unde CERCLAG
contiguouspropetieslaw may qudify unde the
(BonaFide Progpective PurchasersOexemption.
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(BonaFide Progpective PurchasersQ An owner
or opeator of a contaminaed propety may
qudify as a BonaFide Progpective PurchaserO
if certain conditionsare met unde the
BrownfieldsAct.

*  Theowne mug have purchased the
propety after Januay 2002

* Theowner mug notimpedetheresponse
and restoration.

* All disposal of hazardoussubgances
mug occur prior to purchase.

e Theowne mug paform Gil appropriate
inquiryQinto the previousownership and
uses of the propaty.

*  Theowner mug exercise appropriate
care regarding any hazardoussubgances
foundat thefacility prior to purchase.

*  Theowner mug coopeate with and
provide access to those persons
performing respons actions

* Theowner mug notimpedeingitutiond
controls at thefacility.

*  Theowner mug not beaffiliated with
anyonetha is potentialy liable for
response cods or bepotentialy liable
themselves.

(BonaFide Progpective PurchasersOmay be
exempt from CERCLA liability, but they cannot
reap awindfall fromincreased propety value as
aresult of federal cleanup.If increased propety
valueisrecognized by theowne dueto federal
cleanup,then thefederal govenment can place
alien ontheaffected propaty. The EPA may
provideformal agreements notto suein certain
circumstances, however the EPAG postionis
tha prospective purchaser agreements are no
longe necessary.

Secured Creditor Exemption Rule- Lende's may
qudify as exempt fromfedera actionfor
response and restoration under CERCLAG

Secured Creditor Exemption Rule if certain
conditionsare met. Therule aso provides a
framework for lendinginditutionsto police
thar loansand work with borrowersrelative to
contaminated collateral withoutbenghdd
liable for resporse and restoration cogs.

Thelende cannotmanagethe borower®@
environmental compliance issues or beinvolved
in day-to-day decision making. If thelende
forecloses onthe propaty it mud divest itself of
the propety Git the earliest practicable
commercially reasonable timeQ There are
numerousother caveats to maintaining this
exemption uponforeclosure.

Therule does not provide an exemptionto
secured creditorsfor al liability unde
CERCLA. Therule applies only to CERCLA
liability as an owner or opeator. It does not
apply to a secured creditor's activity asa
QeneratorQ Therule also does not exempt
secured creditors from liability unde other
federa or state environmental laws. In addition
it does not provide protection from private or
third party litigaion.

RCRA

RESOURCE CONSERVATION AND
RECOVERY ACT (RCRA) LIABILITY

RCRA was enacted in 1976to provide
regulationsfor the management of hazardous
waste fromitsQgeneration to disposal. RCRA
regulation that concernsreal estate owners,
investors, tenants and lendeasrelates to
hazardouswaste and undegroundstorage tanks
RCRA can impose civil and crimind pendties
and require corrective action beundetaken by
responsble parties. Owner's, opaators and
lendes can find themselves liable for pendties
and/or cleanup cogs unde RCRA actions
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RCRA liability has been assigned to current and
former propeaty owners where hazardouswaste
has been dumped. Previouslandowners have
been hdd liable for impropely storing chemical
wastes and not rectifying hazardousconditions
Current propaty owners have been hdd liable
for notpropely investigaing hazardous
conditionsprior to the propeaty purchase.
RCRA may hold propety ownersliable for not
meeting notification, opeation and corrective
action standadsestablished federal rules.

[I. STATE AND LOCAL LIABILITY

Real estate owner's, investors, tenants and
lendes could face legd actionrelative to local
and state regulations Propety ownersinduding
lende's with foreclosure propeties could face
regulatory actionfor lack of compliance and
assessment and cleanup of contaminaed
propety. Owners, opeators and lending
ingitutionsshould condud Gill appropriate
inquiryOprior to propety transactionsto limit
liability in this area. Owners, opeators and
lendasinvolved in rea estate transactions
involving contaminaed propety should identify
responsble parties, undestand state cleanup
programs (if applicable to the propety) and
evauaerisksinduding federal, local and state
regulatory action andthird party liability.

1. THIRD PARTY LIABILITY

Federa statutes do not provide protection from
potential lawsuitsinvolving third parties. Real
estate owner's, investors, tenants and lende's
could face third party lawsuits relative to
contaminaion migrating from the owner,
opeator or lende's propaty to surrounding
properties. State petroleum cleanup program
sites with low scores may st idle for numerous
years while contaminaion continues to migrate.
Ownes, opaators and lending inditutions

should condud Cill appropriate inquiryOprior to
property transactionsand evaluate the potential
for offsite migration and third party liability.

. WHAT CANYOUDO TO LIMIT
YOUR LIABILITY?

Personsinvolved in real estate transactions
should make every effort to undestand the
intricacies of federal, state and local
environmental law. Environmental attorneys can
assist in reviewing your policies and procedures
asthey relate to red estate transactions QA
appropriate inquiryOshould be performed by an
insured environmental professiond. Florida
Environmental Regulation Specialists, Inc.
(FER) has experienced professionds tha can
assist you throughtheentire process.
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